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54 MICHIGAN LAW RBVIBW 

The Rule in Wild's Case To-day. — Probably the rule in Shelley's Case 
is sufficiently familiar to the profession to suggest a fairly well defined idea to 
most lawyers, however it may be as to the rule itself being generally under- 
stood. But it would seem that the nature and practical importance to-day of 
the rule in Wild's Case (1599), 6 Coke 17a, are not so generally appreciated. 
Many may suppose that the rule in Wild's Case arises only in construction 
of wills ; but the error of such a supposition is shown by the fact that cases 
are continually being presented in which the rule is involved in the interpre- 
tation of deeds. There have been at least two important cases of this kind 
decided and reported since the appearance of our last issue. That the rule 
in Wild's Case is not generally familiar is also shown by the fact that in one 
of these cases, in a very able court, the whole discussion is about the rule in 
Shelley's Case, whereas the only question is the application of the rule in 
Wild's Case. 

The rule in Shelley's Case has to do with whether the word heirs or 
equivalent expression in any conveyance creates an estate in such heirs or 
only defines the duration of the estate of the ancestor. The rule in Wild's Case 
has to do with the question whether the word children in any conveyance 
creates an estate in such children, and if so, what, or only marks the duration 
of the estate of the parent. At the time Wild's Case was decided, even a 
devise was only for life unless expressed to be of a greater estate, and a fee 
could not be created by deed without use of the word heirs as a word of 
limitation; and therefore if children were not held to be a word of limitation 
in a devise to A and his children, only an estate or estates for life or lives 
passed. For which reason, out of favor to the devisee, the courts held that 
children was a word of limitation in such devises, giving the devisee a fee-tail, 
unless there were children in being at the time of the death of the testator, 
in which case they took as purchasers. Our statutes abolishing the necessity 
of the use of the word heirs to create a fee by deed, have made the rule 
applicable to deeds, which was formerly applicable only to wills. The statutes 
declaring that every grant or devise shall be presumed to be of all the estate 
the grantor or testator had to convey, unless a different intention appears 
therein, have removed the difficulty which caused the introduction of the 
rule, and yet the rule remains with us, and is more important than ever before. 

In one of the recent cases above referred to the deed was in terms made 
between the grantor of the first part and E and her children parties of the 
second part, to have and to hold to E and her children forever. E had 
children living at the time the deed was executed and others were afterwards 
born, and it was held that E had an estate for life only, in severalty, and all 
the children then in being or afterwards born took in fee by remainder. 
About a dozen prior Kentucky decisions on the rule were cited and discussed 
in the opinion. Hall v. Wright (June 17, 1905), — Ky. — ,87 S. W. 1129, 
27 Ky. L. R. 1185. The same was held in the other case; but the deed was 
somewhat different, having no habendum clause. It was in these words : 
"Know all men by these presents, that we, William West and Elizabeth West, 
husband and wife [&c, in consideration of affection and $1,000], * * * 
hereby convey to Elmira Hubbird and children [&c., describing the land] 
* * * It is expressly agreed by the grantee accepting this deed that she 
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shall not sell, convey, incumber, or in any manner dispose of the same, but 
to retain the same for the use of herself and her children forever," concluding 
with a general covenant of warranty. Elmira did sell, and in an action in 
behalf of the children against the purchaser, it was held that the statute of 
limitations had run against the children then born, but not against the younger 
children. Hktbbird v. Goin (in Circuit Court of Appeals, 8th circuit, on 
rehearing June 26, 1905), 137 Fed. 822. The land involved in this case is in 
Iowa, but decisions from several states are reviewed in the opinion. 

J. R. R. 

Effect of a Complicated Form of Ballot on the Elector's Freedom of 
Choice. — May the legislature put into use an election ballot so complicated 
as to make it extremely difficult to vote anything other than the straight 
party ticket? The Supreme Court of Pennsylvania takes the stand that it 
may. Oughton v. Black (1905), 61 Atl. Rep. 346, the case in which this 
decision was rendered arose under a statute which provides that there shall 
be printed on the left of the ballot a column of the names of the political 
parties represented on the ballot, with a square at the right of each party 
named, and that a cross in this square will signify a vote for all the candidates 
of the party. When presidential electors are to be chosen, the names of the 
candidates for president and vice-president shall be placed beneath the party 
appellations at the head of their respective tickets, and a cross at the right 
of their names shall be a vote for every presidential elector on the ticket. 
If the voter should wish to split the ticket he must not mark in tither of 
these places, but after the name of each candidate for whom he desires to 
vote. (Act of April 29, 1903 — P. L. 338). 

In the election of Nov. 8, 1904, the Municipal League put into the field 
a ticket for the offices of the city of Philadelphia. The candidates for these 
offices prayed for an injunction against the city commissioners -restraining 
them from printing the ballots in conformity with the new law, which, they 
contended, violated the state constitutional requirement that "elections shall 
be free and equal" in that it made the vote of a straight party ticket an easy 
matter, while "splitting" is hedged about with difficulties. By a divided 
court of three to four the law was upheld. 

Mr. Justice Brown in the majority opinion says in part, "The test of the 
constitutional freedom of elections is the freedom of the elector to deposit 
his vote as the expression of his own unfettered will, guided only by his 
own conscience as he may have had it properly enlightened. Tried by this, 
the only test, it cannot reasonably be said that, because one voter may more 
quickly prepare his ballot than another, the election is not free to both alike. 
In other words, because the voters who insist on making up their own tickets, 
as is their unquestioned right, must necessarily make a number of marks, the 
contention of appellants is that elections are not equal, if other electors may 
indicate the candidates of their choice by making fewer marks. This is not 
the test of inequality. The legislature has neither denied, qualified, nor 
restricted the right of every elector to vote freely and for the persons of his 
choice. It has simply told him how he may vote freely and equally with all 
others." 



